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was uninsured and paid the bill out of his own pocket. The
plaintiff’s payment of the $40 would establish its prima facie
reasonableness. The plaintiff could recover only $40 from the
defendant, not $60. To allow the plaintiff'to recover $60 from
the defendant for the physician’s services would be provid-
ing the plaintiff with a profit or windfall and punishing the
defendant.

When a hospital or physician enters into an agreement
with a PPO, HMO or other health care benefits provider to
accept a reduced amount from the PPO, HMO or other benefits
provider, plus any applicable deductible amount, for services
to someone covered by the PPO, HMO or other benefits
provider, the hospital’s or physician’s charges are fully satis-
fied by payment of the reduced amount and any applicable
deductible. See N.C. v. A.W., 305 1ll. App. 3d 773, 713 N.E.2d
775, 239 111. Dec. 244 (2nd Dist. 1999). The patient’s debt is
extinguished, and the hospital or physician cannot assert a lien
for the difference between the amount of its/his full charges
for that type of service and the amount it’he has been paid.
Id

Thus, in the emergency room example set out earlier in
this article, the plaintiff should be able to recover only $1,100
from the tortfeasor defendant, not $6,000. The Collateral
Source Rule would allow the plaintiff to recover the $100
he personally paid or was obligated to pay plus the $1,000
paid by his PPO. Allowing the plaintiff to recover more than
$1,100, would give the plaintiff not restitution, but a profit.

On the other hand if the plaintiff proves that his PPO, HMO
or other medical benefits provider has paid a capitation fee or
periodic capitation fees to the physician or hospital as part of
the agreement, whereby, the physician or hospital provides
care at reduced rates, and that the physician or hospital has
allocated part of the capitation fee or fees toward the services
provided to the plaintiff, the allocated amount can be included
in the plaintiff’s recoverable damages. First Midwest Trust
Co. v. Rogers, 296 Ill. App. 3d 416, 701 N.E.2d 1107, 233
I11. Dec. 833 (4th Dist. 1998), abrogated on other grounds by
Donaldson v. Central Illinois Public Service Co., 199 Il1. 2d
63,767 N.E.2d 314, 262 Ill. Dec. 854 (2002).

In Rogers, a motorist, Jerry Mallady, was severely injured
and eventually died as a result of a collision between his car
and a snow plow. Suit was filed initially for his injuries and
later, after he died, a claim was added for his death. Mallady’s
health benefits provider was an HMO which had agreements
with two hospitals at which Mallady received care. Mallady
was responsible for substantially less than the full amounts of
the hospitals’ charges. In fact, the difference between the hos-
pitals’ combined full charges, and the combined amounts for
which the patient was responsible, was greater than $417,000.

The defendants argued that the Mallady estate should have
been able to recover damages for the hospitals’ bills based only
on the amounts for which Mallady or his estate was personally
liable. The defendants argued that the Collateral Source Rule
did not apply to any amount greater than that for which the
patient was personally responsible.

Testimony was presented at trial that each of the hospitals
had allocated a portion of the capitation fees received from
the HMO to the services provided to Mallady. The amounts
allocated from the capitation fees by the two hospitals totaled
$377,582.92. The trial court allowed the jury to include this
amount along with the amount for which Mallady or his family
was personally responsible in its determination of damages.
The appellate court agreed that the allocated amounts were
properly included under the Collateral Source Rule. The court
found the amounts allocated from the capitation fees were “a
valid reflection of the amount of reasonable and customary
medical expenses ‘paid’” for the hospital care. Id. at 296 Ill.
App. 3d 434,701 N.E.2d 119.

Significantly, when one calculates the difference between
the full amount of the two hospitals’ charges, on one hand, and
the combined capitation fee allocations and patient personal
responsibility amounts, on the other hand, it is evident that the
hospitals were paid $39,706.89 less than their full charges.!
It is also evident that the plaintiff was not allowed to include
that amount in the damages sought and recovered.

Thus in Rogers the Collateral Source Rule did not per-
mit the plaintiff to recover the full amount of the hospitals’
charges, but only the lesser amount “paid” to the hospitals in
full satisfaction of the charges. This point is made even clearer
by dicta in the later decision of the same court in Rogalla v.
Christie Clinic, 341 1ll. App. 3d 410, 794 N.E.2d 384, 276
I11. Dec. 489 (4th Dist. 2003). Referring to its earlier Rogers
opinion, the appellate court stated:

We then determined the amount Christie Clinic allocated
toward plaintiff’s treatment was the “reasonable and
customary medical expenses ‘paid’ by PersonalCare to
the hospitals for [plaintiff’s] treatment,” as determined
by an allocation of the capitation payment to plaintiff’s
treatment.

Id. at 341 TIL. App. 3d 417, 794 N.E.2d 391.

Conclusion

It behooves the defense lawyer to look carefully at each
of the plaintiff’s medical bills to see if the medical provider
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